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Report on the BCIC International Tax Conference held on
June 17 & 18, 2011

Bangalore Chamber of Industry and Commerce (BCIC) under the aegis of its Direct
Taxes Expert Committee organized a two day Conference on International Tax on June
17 & 18, 2011 with a large participation from Industry and Profession. Insightful
presentations with case studies and examples raised the bar of the Conference that not
only provided the ideal platform for learning but also laid bare the challenges faced by
the country in tuning itself to the emerging global economic scenario where India is
poised to play a very significant role.

In his Welcome address on the opening day of the Conference, Mr. K R Girish, Immediate
Past President touched on some issues and felt that a strong Dispute Resolution
Mechanism (DRM) should assume importance to thaw the problems that are bound to
proliferate in the early stages of the various international norms and statutes evolved to
smoothen the process of a better global economic order. He said many international tax
treaties, predominantly based on the Organization of Economic Cooperation and
Development (OECD) Model need to be studied carefully, particularly issues relating to
Tax Information Exchange which largely tackles the ticklish issue of tax avoidance.

Presenting an overview of the Conference, Mr. K R Sekar, Chairman of Direct Tax Expert
Committee, BCIC underscored the importance of early introduction of Direct Tax Code
(DTC). He brought out the industry perspective on various regulations influencing
transnational trade and business should get its due recognition, especially in settling the
vexatious issues such as definition of Permanent Establishment, ironing out the gap
between the aspects of Tax implications when the country implements the International
Financial Reporting System (IFRS) and a clear cut policy on Dispute Resolution
Mechanism.

Delivering his Inaugural Address, Mr. R V Easwar, President, Income Tax Appellate
Tribunal, Mumbai said that since the liberalization of the Indian Economy and opening
up of several fields to attract investment from foreign countries, it has become
necessary to put in place a tax regime especially geared to deal with the taxation issues
that arise out of cross-border flow of capital and investment.

Referring to the growing intensity of international economic activity between India and
several countries, Mr. Easwar said that with increasing implications are to be dealt with
international taxation has necessitated the need for creating an expertise in the IT
department while increasing litigations has led to setting up of a separate Bench of the
Tribunal in Mumbai.
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He also referred to the need on the part of both the tax authorities dealing with
International Taxes and the Professionals to come to grips with evolving environment
and implications of international laws so that an effective and suitable tax regime could
be followed by India to reduce the challenges, particularly in the field of Transfer
Pricing. With Transfer Pricing issue occupying almost a primary attention in the
international taxation regime, Mr. Easwar exhorted the tax professionals to simplify
the complexity of jargon to facilitate easier application of mind on litigations.

In his keynote address, Mr. Ganesh Murthy, Chief Financial Officer, Mphasis Ltd set the
tone for the discussion on International Tax Challenges. He posed a few issues that
begged clear solution in the international tax implication such as credit claim under the
Double Taxation Tax Avoidance, tax compliance norms with regard to group
restructuring, particularly acquisition of assets from foreign sellers, the continuing
ambiguity on taxation on software whether it attracts royalty or levy on business profits
and intra-group transaction of transfer pricing.

The Inaugural Session was followed by Technical Sessions.
Day 1: Technical Session I: International Tax Challenges

Mr. N Barathvaja Sankar, Vice President, Income Tax Appellate Tribunal, Bangalore
Chaired the above Session and in his opening remarks highlighted on the growing need
for International Tax updates and also explained on the several initiatives being
undertaken by the Government in this regard. He called all the tax experts from
Industry and Profession to keep abreast of themselves on the emerging international
trends and understand the international tax practices .

Ms. Bela Sheth Mao, Country Tax Lead, India and Pakistan, Shell India in her
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number of issues that eluded a definite view on international taxation particularly with

regard to the issue defining Permanent Establishment (PE). She said with the business

evolving continually, new business models were posing challenges to tax professionals

working in multinational corporations in explaining the complex tax laws of India. Basic
differences arose in determining the entity of Permanent Establishments because of the

different yardsticks followed by India and foreign countries. In the absence of a settled
understanding of the dynamics of PE particularly with regard to service PEs and the
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international tax environment, it was important that accounting and tax professionals

also equip themselves with better education.

Mr. P V Srinivasan, Senior Vice President, Corporate Taxation, Wipro Ltd. speaking on
Foreign Tax Credit Issues-India gave a snapshot of the practices followed by the
country and pointed to various issues that posed challenges to cross border business.
He cited the Source and Residence conflicts as issues that needed clear guideline for a
better compliance. He also underlined the need for a realistic view by the authorities to
follow simpler and unambiguous tax treaties to resolve the conflicting situations. He felt
that under the proposed Direct Tax Code, Residency Rule would pose a serious
challenge to companies.



Day 1: Technical Session II: IFRS and International Tax
Chaired by: Mr. P R Ramesh, Chairman, Deloitte
Haskins & Sells, Mumbai

Mr. P R Ramesh, Chairing the above Session explained about India's journey towards
convergence with IFRS and the challenges in adjusting to the new reporting practice.
He said though there were lots of open questions, the most important being the
implication of taxation under IFRS. It was a huge challenge to get the tax laws changed
to suit IFRS as it required several information on various aspects to reconcile the Fair
Value concept of IFRS. Also, he added that it depends on the quality of tax
administration, beset as it is with several problems due to revenue-centric approach
followed by India. He urged the accounting professionals to address the crucial issue of
implications of Indian Accounting System and Indian General Accounting with reference
to convergence with IFRS.

Mr. Sai Venkateshwaran, Partner, Assurance and IFRS Practice Leader, Grant
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ticklish issues on tax assessment practices under Indian Accounting System (IndAS) and

IGAPP to highlight the gaps that could impact on smoother transition to IFRS. He said

with industry unwilling to make a shift without clarity on taxation, one of the key
vexatious issues, and a few other factors such as delay in the enactment of amendments

to the Company Law, pendency of notification of IndAS compliant schedule VI, non
implementation of suggestions made by a joint study group of Institute of Chartered
Accountants of India and the Central Board of Direct Taxes were some of the reasons
impeding quicker transition to IFRS.

Mr. K. Srikanth, Sr. VP z Finance, In-charge of External Affairs, Legal & Corporate
Governance, Toyota Kirloskar Motor Pvt. Ltd underlined the benefits of convergence
with IFRS stating that it would usher in an era of simplicity in accounting and enhanced
comparability while reducing the costs of funding for investments. He said that in order
to achieve lower compliance cost, Indian Government has also made its commitment to
facilitate easier adoption of IFRS by putting in place a good regulatory framework and
reporting system to enhance investors' confidence.

Day 2: Technical Session III: International Tax Updates
Chaired by: Mr. T P Ostwal, CA, T P Ostwal &
Associates, Mumbai

The Second Day of the Conference panned out with more interest as the experts dealt
with the complex and contentious issues of Transfer Pricing and Tax Havens, two key
issues begging clarity and objective assessment to aid business growth.

Mr. T P Ostwal who Chaired the Session on International Tax Updates referred to the
recent debates on tax havens being perceived as means for evasion and stressed on the
need for the Treaty on Information Exchange to be based on objectivity than
perceptions of countries to discourage misuse of tax avoidance treaties. He said that tax
treaties should be respected as instruments for facilitating trade and double taxation
was only a consequence, not a means for aberrations in tax management. He hoped that
with India, though not a full member and enjoying the status of only as an "Enhanced



Member' becoming active in the last five years could make a significant contribution in
the preparation of the new model, known as the UN Model 2011.

Mr. Frank D'Souza, Partner, BMR Associates, Mumbai in his presentation on O/ %# $
Updates-) 1 AEAG O distusyé&l €hE OECDOModel in detail and the recent changes
made in its provisions. Pointing out that the new economic scenario, engrossed as it
was in a continuum of problems, has led to countries taking a convenient stand on
treaties as the situations unfolded before them, like only at times of crisis interpreting
the provisions to gain support to their cause of taxation.

Mr. Prashant Khatore, Partner, Ernst & Young, Gurgaon ET  EEO D OARefentOA OET 1
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presented several case law examples to highlight the absence of a settled standard in

preference to dependence on juridical opinions. He cited the cases of Vodafone, Good

Year Tyres undergoing pangs of Merger & Acquisitions under different treaty laws to

point to the absence of a clear cut tenet guiding the contentious issues.

Day 2: Technical Session IV: Transfer Pricing
Chaired by Mr. P K Prasad, Director,
International Taxation (DIT), Bangalore

Mr. P K Prasad, in his opening remarks focused on improving the information flow on
several aspects of business, particularly the service sector to arrive at some consensus
for a better tax administration system. He stressed on dispute prevention as more
important, implying better information exchange could lead to better understanding of
issues to reduce disputes so that Dispute Resolution becomes a more dependable forum.

Mr. S P Singh, Senior Director, Deloitte Haskins& Sells, Gurgaon in his presentation on
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and International Experience and opined that an effort to understand Transfer Pricing

has gained focus with the global economies getting integrated. This could, he hoped

would result in ironing out the inconsistencies in various mechanisms such as Advanced

Pricing Agreements and Mutual Agreement Procedure on international taxation.

Mr. Mayank Manot, Senior Manager, International Tax, Infosys Technologies Ltd. in his
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faced by companies on implication of Transfer Pricing on branches.

Day 2: Technical Session V: Structuring of Investments
Chaired by Mr. K R Girish, Immediate Past President,
BCIC and Partner, BSR & Co

Mr. K R Girish Chairing the Session cited the classic principle enunciated by the House
of Lords in the Duke of West Minister's case that clearly stated that a citizen is entitled
to arrange his affairs to reduce his tax liability as long as he is within the four corners of
the law. This principle again got debated in the landmark judgment of the Supreme
Court in the Aazadi Bachao Andolan case and got upheld. In short Duke of West
Minister's principle is not dead! He said that the North Block almost a century after this
has now decided to unsettle this law with the introduction of General Anti Avoidance



Regulation (GAAR) in the Direct Tax Code. The OECD regulation has the concept of Anti
Avoidance way back in 1977 and Article 1 of the Model Commentary mentions that Tax
Treaty should not facilitate tax avoidance or evasion. The 2008 commentary of the
OECD also acknowledges this position and it advocates that a country should adopt Anti
Avoidance provision in their domestic laws if needed. Probably India is more guided by
this principle.

Mr. Vikram Doshi, Executive Director, Tax & Regulatory Services, KPMG, Hyderabad
gave an insight into the issues relating to DTC and General Anti Violation Rules (GAAR)
said that there was need for clear rules with illustrations, especially covering business
reorganizations and investments like in the Canadian Model. Besides, including safe
harbor provisions, setting up of a consultative body and clarity on Advance Ruling and
Limitation Period would go a long way in making GAAR an effective to stem abuse of tax
avoidance treaty.

Mr. Rohinton Sidhwa, Partner, Deloitte, Haskins & Sells in his presentation elucidated
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tax havens. Though its purpose was laudable in facilitating to attract foreign investment

and promote economic development, its climate of secrecy covering banks and legal

entities leaves room for a host of abuses including money laundering, misuse of

corporate vehicles, terrorist financing and threats to stability of financial system. A

transparent and well defined GAAR could tackle such aberrations with a long term

impacts on revenue resulting in a significant contribution to fiscal consolidation,
improvement in fairness of tax system, integrity, propriety.

The distinguished speakers with their presentations added lustre to the very useful
Conference and each Technical Session was followed by Q & A Session wherein the
speakers responded several queries from the participants. The Conference witnessed a
large participation and was covered by the Media as well.

Mr. P V Srinivasan, Senior Vice President, Corporate Taxation, Wipro Ltd. proposed a
hearty vote of thanks to all the Speakers and said that the interactions were more
focused and purposeful. He said that the speakers exhorted the tax professionals to
contribute with their knowledge while urging Government to adopt tax laws that sought
to demystify the complex situations to arrive at practical solutions to the problems that
daunt international business. He also thanked all the participants for their support and
cooperation in making this Conference a grand success.
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